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"In the light of the case thus disclosed of a corporation with resources so
depleted and the prospect of rehabilitation so remote that it faced the grave
probability of a business failure with resulting loss to its stockholders and
injury to the communities where its plants were operated, we hold that the
purchase of its capital stock by a competitor (there being no other
prospective purchaser), not with a purpose to lessen competition, but to
facilitate the accumulated business of the purchaser and with the effect of
mitigating seriously injurious consequences otherwise probable, is not in
contemplation of law prejudicial to the public and does not substantially
lessen competition or restrain commerce within the intent of the Clayton
Act.""” 190 MWXTNN).
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"Business failures are indispensable means of imparting incentive for
efficient business behavior, by placing the costs of mistake on the firms that
make them. Condoning monopoly in order to avert business failure protects
not only monopoly, but, what is worse, inefficient monopoly. It may not even
reduce the number of bankruptcies significantly, since by reducing the
expected cost of failure it encourages firms to take greater financial risks."”’
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It is true, the imminent failure if the acquired firm would be” :19 w”N1 OW R. A. Posner D) N7 .30
relevant in appraising the competitive effect of the acquisition. It might indicate that the acquisition
had changed nothing in the market - the competitor that was eliminated by it was on its way out
Janyway

U.S Department of Justice and the Federal Trade Commission Horizontal Merger :)NX7 .31
NYILY MWD NNN DY DI PO THN 1AM Y .Guidelines (Issued 1992, revised 1997)
VW DYDINN YW .DMPOYN DYNN DINNI DY DXTNIVA P MNY MINN NI P RPIYNN
N T WOTY DXOINN YN 1IN N MIPOT D DY 19D MIN 1N IWN NN P D
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Citizen Publishing Co. v. U.S. 394 U.S. nbw19N N1 290 N»N10D2 70130 MXIND DMND PTIposa - .36
MY DMWY 19N INKD INNINR NYN DOININ .APIVPITN DY NNONNY 0NN Wap) 131 (1969)
U.S Department of Justice and the Federal Trade -2 NVPRP NN MINNN NMIWI YT Dy 1onD
DXNINM WIAPI NN .Commission Horizontal Merger Guidelines (Issued 1992, revised 1997)
C-68/94 and C- PT8Y »YPNN PTN 12 DY NNIND PTN PO NHWIDN NNPIN NPIVPIT NYNNY
NPMIN 1919 INNRD VYN MY NHX ONIN (26 W’NA DY IND) 30/95 France v. Commission (1998)
N OINRPINND PIO TR TY MDY YMIN TNV 19IND ,O0MPAIN DNPN DY IWP1 MIXIN v
Commission Notice - Guidelines on the Assessment of Horizontal Mergers under the Council
. Regulation on the Control of Concentrations Between Undertakings (Issued 2004)
P02 NOND ,NMPN MIVAR RID NSV )IWID NOTN NIIN 1ITH MY NYIITN 9D N NN .37
PN NOWIDN NN I, NNRD MY MY T O nwY Co. v. U.S Citizen Publishing y»y2 71
NPMN NDIN NT DI .NIINDN DIPXY MIVANR NNAY PR D 7MW )Y MOTH DY 28na
S PIYY 1T IUN ,IPRPIVINT DINVHN
""A merger is not likely to create or enhance market power or facilitate its exercise if the
following circumstances are met: 1) the allegedly failing firm would be unable to meet its
financial obligations in the near future; 2) it would not be able to reorganize successfully
under Chapter 11 of the Bankruptcy Act; 3) it has made unsuccessful good-faith efforts to
elicit reasonable alternative offers of acquisition of the assets of the failing firm that would
both keep its tangible and intangible assets in the relevant market and pose a less severe
danger to competition than does the proposed merger; and 4) absent the acquisition, the
assets of the failing firm would exit the relevant market."
0’1270 INDN 121 INKD NPRIPRN ONPHN NPMIND France v. Commission »y2 NVONNA
SY NOIPN MIYANR ATV NOWION NNPIN DY NP MOTND NYAITIY 7D NNV VYN 19N
s INN NYITY NWYNI TN NN
"The Commission considers the following three criteria to be especially relevant for the
application of a "failing firm defense". First, the allegedly failing firm would in the near
future be forced out of the market because of financial difficulties if not taken over by
another undertaking. Second, there is no less anti-competitive alternative purchase than
the notified merger. Third, in the absence of a merger, the assets of the failing firm would
inevitably exit the market."
9TYND AWAT PYPON MITN NYIIT) MYITN ONY ,OPININIP NIPHI KN NPRYN PNV
JDTMIRD NN YT INDN (N1P90 NIANDN NNIPN
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